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BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

The jurisdiction of the District Court was founded upon 
Title 11, Section 306 of the District of Columbia Code (1940), 
and the jurisdiction of this Court is founded on Title 11, 
Section 205. Judgment below was entered on the 25th day 
of June, 1948. Notation of Appeal to this Court was made 
on the 25th day of June, 1948. 






STATEMENT OF THE CASE 

On January 24, 1948, about 5:30 P.M., the complainant, 
William Mack, and the appellant, George Brown met in a 
barber shop at 302 N Street, N.W., Washington, D. C. 

There was a conversation in the barber shop about $1.50 
alleged to have been due the appellant from William Mack. 
The complainant Mack left the barber shop followed by the 
appellant. A further conversation took place on the side¬ 
walk whereupon the appellant knocked Mack down. 

The appellant was subsequently arrested and charged 
with the crime of Mayhem, it being alleged that Mack lost 
the sight of an eye in the conflict. The Appellant was tried 
and convicted of the crime of Mayhem and was sentenced 
to eight to twenty-four months, from which judgment he 
now appeals. 

STATUTES INVOLVED 

22-506 (6:31).—Mayhem or maliciously disfiguring. 

Every person convicted of mayhem or of maliciously 
disfiguring another shall be imprisoned for not more than 
ten years. 

22 and 23 Car. 13, Ch. 1.—Coventry Act. 

That if any person or persons shall on purpose and of 
malice aforethought, by lying in wait, unlawfully cut out 
or disable the tongue, put out an eye, slit the nose, cut off 
a nose or lip, or cut off or disable any limb or member of 
any subject with intention in so doing to maim or disfigure 
him in any of the manners before mentioned; that then the 
person or persons so offending, their counsellors, aiders, 
and abettors, knowing of and privy to the offense as afore¬ 
said, shall be declared to be felons and suffer death as in 
cases of felony without benefit of clergy. 

49-301 (1:21).—Common law, principles of equity and ad¬ 
miralty, and Acts of Congress to remain in force. 

The Common Law, all British Statutes in force in Mary¬ 
land on February 27,1801, the principles of equity and ad- 
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miraltv, all general Acts of Congress not locally inapplica¬ 
ble in the District of Columbia and to other places under 
the jurisdiction of the United States, in force in the Dis¬ 
trict of Columbia on March 3, 1901, shall remain in force 
except insofar as the same are inconsistent with or are re¬ 
placed by, subsequent legislation of Congress. 

ASSIGNMENT OF ERRORS 

Comes now the appellant by his attorney and assigns as 
errors committed by the Court during the trial of this cause 
the following: 

1. The Court erred in finding that the indictment suffi¬ 
ciently charged the defendant with the crime of mayhem. 

2. The Court erred in not granting defendant’s motion 
for a directed verdict at the close of the government’s case 
and again after all the evidence had been presented. 

3. The Court erred in refusing to grant a new trial. 

SUMMARY OF ARGUMENT 
L 

The indictment upon which the appellant was tried was 
not sufficient under the law for the reason that it failed to 
allege “intent” to commit the crime of mayhem. 

n. 

The trial court should have granted the motion for a 
directed verdict upon the request of appellant at the close of 
the government’s case or after all the evidence had been 
presented because the indictment was not sufficient, having 
omitted the allegation of “intent,” and for the further rea¬ 
son that nowhere in the evidence was there any showing 
by the government that the appellant here manifested an 
intention to maim and disfigure the complainant as set forth 
in the indictment. 


i 
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m. 

For the reasons advanced in the above paragraphs the 
Court should have granted the motion for a new trial. 

ARGUMENT 

L 

The Court erred in finding that the indictment sufficiently 
charged the defendant with the crime of Mayhem. 

It is the contention of the appellant that in order for the 
indictment to have charged an offense upon which a con¬ 
viction could have been legally had, it should have included 
the word 1 ‘intent ’’ to maim and disfigure. 

The Code of the District of Columbia, 1940, does not de¬ 
fine the crime of Mayhem, Section 506, Title 22, prescribing 
the maximum penalty, reads as follows: 

“ Every person convicted of mayhem or of maliciously 
disfiguring another shall be imprisoned for not more 
than ten years.” 

Since there is no definition under our code for Mayhem, 
the Court’s attention is invited to Title 49, Chapter 3, Sec¬ 
tion 301, D. C. Code, 1940, entitled “Laws Remaining in 
Force”: 

“The Common Law, all British Statutes in force in 
Maryland on February 27,1801, the principles of equity 
and admiralty, all general Acts of Congress not locally 
inapplicable in the District of Columbia and to other 
places under the jurisdiction of the United States, in 
force in the District of Columbia on March 3, 1901, 
shall remain in force except insofar as the same are 
inconsistent with or are replaced by, subsequent legis¬ 
lation of Congress.” 

In 1670 or 1671, during the reign of Charles II, there was 
passed in England what was to be known as The Coventry 
Act (Page 3). This was the last statute passed in England 
concerning the crime of Mayhem between the years 1670 
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and 1801 (the date set forth in Sec. 301, Title 49, D. C. Code, 
1940, as to the law remaining in force in the District of 
Columbia). 

It is the contention of the Appellant that the Coventry 
Act is the law remaining in force in the District of Colum¬ 
bia respecting the crime of Mayhem, and that an indictment 
charging the offense of Mayhem should follow the language 
of that act, and failure so to do results in a faulty indict¬ 
ment upon which no legal conviction can be had. 

The Coventry Act requires the following; “• • * on pur¬ 
pose and of malice aforethought, by lying in wait, unlaw¬ 
fully * * • with intention in so doing to maim or dis¬ 
figure # * V’ 

The Constitution of Maryland in the Declaration of 
Rights adopted by Convention which assembled on May 8, 
1867 and adjourned August 17, 1867, ratified by the people 
on September 18, 1867, found on Page 108, Article 5, Vol¬ 
ume 1, of the Public General Laws of Maryland, reads as 
follows: 

“That the inhabitants of Maryland are entitled to 
the common law of England and the trial by jury, ac¬ 
cording to the course of that law, and to the benefit of 
such of the English statutes as existed on the 4th day 
of July 1776 * • V’ 

The first statute in Maryland on Mayhem was passed in 
1809, The Coventry Act having been promulgated in 1670 
or 1671 was in effect in Maryland in 1801 and therefore is 
controlling in the District of Columbia today. 

The case of Maryland v. Elborn, 27 Md. 487, April term 
1867, was one involving Mayhem and was taken to the Ap¬ 
pellate Court of that state by the government for the reason 
that the lower court had sustained the demurrer filed on 
behalf of the defendant for failure to allege and prove in¬ 
tent. The appellate court affirmed the action of the lower 
court and in substance declared that “intent” must be 
both alleged and proved in order to sustain a conviction of 
the crime of Mayhem. 
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n. 

The Court erred in not granting defendant’s motion for 
a directed verdict at the close of the government’s case and 
again after all the evidence had been presented. 

The appellant requested the Court to grant his motion 
for directed verdict at the close of the government’s case 
for the reason that the indictment did not sufficiently charge 
an offense and for the further reason that there had been 
no evidence from which the jury could conclude that the 
appellant did assault the complainant with intention to com¬ 
mit the crime of Mayhem. Motion was again made when 
all the evidence was in and was again denied. 

For reasons as to why a motion for directed verdict 
should have been granted on the ground that the indict¬ 
ment was faulty, the appellant relies on the points advanced 
in Argument I. 

With respect to the insufficiency of the proof to establish 
a prima facie case of Mayhem, the appellant contends that 
the government was required to show a specific intent on 
the part of the appellant to maim the complainant. Mary¬ 
land v. Elborn, 27 Md. 487. 

In Key v. State, 161 SW 121, on the question of intent, 
the Court stated the following: 

“We are of the opinion that, if appellant maliciously 
and wilfully bit the assaulted party’s ear so as to dis¬ 
figure him, he would come within the definition of the 
statute. If he did not wilfully and maliciously do so, 
although he may have bit the ear, then the offense is 
not complete and the evidence would not sustain the 
conviction. It is also laid down in 26 Cyc 1598, that 
under the statutory rule there must be a premeditated 
design, and, if the injury arises out of a sudden attack, 
unconnected with any premeditated design against the 
person, the offense is not complete.” 

In the instant case the argument over $1.50 began in a 
barber shop and was continued on the street where the al¬ 
leged offense was committed. (App. _). There was no 
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evidence presented which would allow the case within the 
purview of the Coventry Act or the decisions of the cases 
cited above. 

CONCLUSION 

It is urged in conclusion that the Court committed error 
as hereinbefore stated and that this case be reversed and 
remanded for a new trial. 

Respectfully submitted, 

Kenneth D. Wood, 

Counsel for Appellant. 

Copy of the foregoing brief served on the U. S. Attorney’s 
Office, this 27th day of August, 1948. 

Kenneth D. Wood, 

Counsel for Appellant. 
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®mteb States Court of Appeals; 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 9906 

George Brown, appellant 

v. 

United States of America, appellee 


BRIEF FOR APPELLEE 


counterstatement of the case 

This is an appeal from a judgment and conviction of the 
appellant for the crime of mayhem. During the trial, at the 
conclusion of the government’s case, and again after all the 
evidence was in, the appellant made a motion for a directed 
verdict on the grounds that since the indictment did not allege 
a specific intent it stated no crime. Following his conviction, 
a motion for a new trial was made on the aforementioned 
grounds. Each of these motions were denied. At no time did 
the appellant make any contention as to the sufficiency of the 
evidence. 

Briefly, the facts of the case are as follows. At about 5: 30 
p. m. on January 24, 1948, the appellant, George Brown, met 
the complainant, William Mack, in a barber shop located at 
302 N. Street NW., in the city of Washington. The appel¬ 
lant accused the complainant of owing him $1.50. The com¬ 
plainant denied owing the appellant the aforementioned 
money, and an argument ensued. The argument continue# 
outside of the barber shop, and the appellant struck the com¬ 
plainant with his fist, knocking him to the ground. While the 

(l) 



complainant was on the ground, the appellant kicked him in 
the right eye, resulting in the loss of sight in that eye. The 
complainant had previously lost the sight of his left eye, and 
as the result of this attack, is now totally blind. 

SUMMARY OF ARGUMENT 

The Code of the District of Columbia does not define the 
crime of mayhem, so in accordance with that code we must go 
to the common law for the definition. The common law defini¬ 
tion of mayhem does not require a specific intent, but merely 
a general intent. The instant indictment includes a general 
intent, and is sufficient in that it clearly defines the crime 
charged. Appellant’s contention that the crime of mayhem is 
defined by the Coventry Act of 1670 is in error. The Coventry 
Act defines the crime of malicious disfiguring, and makes that 
crime a felony. It does not define mayhem or take it out of 
the realm of the common law. Since the Code of the District 
of Columbia specifically makes mayhem a separate crime from 
that of malicious disfiguring in Title 22, Section 506, and the 
common law definition of mayhem does not require a specific 
intent, the instant indictment is sufficient in that it states all 
of the elements of the common law crime. 

ARGUMENT 

I 

Indictment for mayhem need not allege specific intent 

Appellant argues that the court erred in finding that the 
indictment 1 sufficiently charged the defendant with the crime 
of mayhem in that it failed to allege a specific intent. In reply 
to this contention it is respectfully submitted that an indict¬ 
ment for mayhem in the District of Columbia need not allege 
a specific intent. 

1 The indictment in the instant case reads as follows: 

“On or about January 24, 1948, within the District of Columbia, George 
Brown wilfully made an assault upon William Mack and maliciously maimed 
and disfigured him by kicking and hitting him with his fist in the eye, 
inflicting injuries which caused permanent destruction of the sight of the 
right eye of said William Mack.” 
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The crime of mayhem is not defined in the Code of the Dis¬ 
trict of Columbia, 1940. Title 22, Section 506, of the afore¬ 
mentioned Code defines only the penalty for mayhem or mali¬ 
cious disfiguring. 

Title 22, Section 506, D. C. Code, 1940: 

Every person convicted of mayhem or maliciously 
disfiguring another shall be imprisoned for not more 
than ten years. 

Therefore, to find the definition of the crime of mayhem 
in the District of Columbia, it is necessary to refer to Title 49, 
Section 301, D. C. Code, 1940. 

Title 49, Section 301, D. C. Code, 1940: 

The Common. Law, all British Statutes in force in 
Maryland on February 27, 1901, * * * shall re¬ 
main in force insofar as the same are inconsistent with 
or are replaced by, subsequent legislation of Congress. 

The crime of mayhem in the District of Columbia must then 
be defined by the common law. 

Appellant relies on the Coventry Act of 1671 2 as defining 
the crime of mayhem in England in 1801. The Coventry Act 
was in full force and effect in England and Maryland 3 prior 

* Coventry Act, 22 and 23 Car. II, Ch. 1: 

“That is any person or persons shall on purpose and of malice afore¬ 
thought, by lying in wait, unlawfully cut out or disable the tongue, put out 
an eye, slit the nose, cut off a nose or lip, or cut off or disable any limb 
or member of any subject with the intention in so doing to maim or dis¬ 
figure him in any of the manners before mentioned; that then the person 
or persons so offending, their counsellors, aiders, and abettors, knowing 
of and privy to the offence as aforesaid, shall be declared to be felons and 
suffer death as in cases of felony without benefit of clergy.” 

* The Constitution of Maryland, ratified by the people September 18, 1867, 
still gives full force and effect to the common law and the statutory law 
of England in existence July 4, 1776, as a basic right of the people of 
Maryland. 

Article 5, Constitution of Maryland, reads in part: 

“That the inhabitants of Maryland are entitled to the common law of 
England, and the trial by jury, according to the course of that law, and to 
the benefit of such of the English statutes as existed on the Fourth Day 
of July, seventeen hundred and seventy-six: • • * except such as may 
have since expired, or may be inconsistent with the provisions of this Con¬ 
stitution ; subject nevertheless, to the revision of, and amendment or repeal 
by, the Legislature of this State. * * *” 
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to 1801. However, it is the contention of the government that 
the Coventry Act did not define the crime of mayhem but 
rather the crime of malicious disfigurement. Title 22, Section 
506, D. C. Code, 1940, supra, recognizes the distinction between 
the crimes of mayhem and malicious disfiguring, since in giving 
the penalty for each, it clearly states, “* * * mayhem or 

of maliciously disfiguring * * 

The crime of mayhem was recognized in England as early 
as the year 1300 A. D. when Britton gave the common law 
definition of mayhem. 

Britton , Nichols' Trans., Bk. I, ch. XXVI: 

Nothing shall be deemed mayhem unless a member 
be lost whereby a man is rendered less able to fight; as 
the loss of an eye, a hand, or a foot, a fracture of the 
skull bone, or loss of his foreteeth; but the loss of the 
molar teeth, or of an ear, or of the nose is not counted 
a mayhem but a disfigurement only. 

See footnote for other definitions/ 

It may be seen from the above definition that even at this 
early date there was a clear distinction between mayhem and 
malicious disfiguring. The Coventry Act made the crime of 
malicious disfiguring a felony instead of merely a simple as- 

4 Coke, I Inst. 288a: “Mayhem signlfleth a corporal hurt whereby he loseth . 
a member by reason whereof he is less able to fight; as by putting out his 
eye, beating out his fore-teeth, breaking skull, striking off his arm, hand, 
or finger, cutting of his leg or foot, or whereby he loseth the use of his said 
members.” 

Hawkins, I Hawk. P. C., 107 (Curw. ed.): “Mayhem is a hurt of any part 
of a man’s body whereby he is rendered less able in fighting, either to defend 
himself or to annoy his adversary. 

“Therefore the cutting off or disabling or weakening of a man’s hand or 
finger or striking out his eye, or foretooth, or castrating him, are said to be 
maims; but the cutting off of his ear or nose, etc., are not exteemed maims 
because they do not weaken, but only disfigure him.” 

Blacks tone, TV Blk. Comm. 205: “Mayhem is the violently depriving 
another of the use of such of his members as may render him the less able In 
fighting, either to defend himself or annoy his adversary. Therefore, the 
cutting off or disabling or weakening a man’s hand or finger, or striking out 
his eye or foretooth, or depriving him of those parts the loss of which in all 
animals abates their courage, are held to be mayhems. But the cutting off 
of his ear or nose, or the like, are not held to be mayhem at common law 
because they do not weaken but only disfigure him.” 
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sault. It did not remove the crime of mayhem from the realm 
of the common law and make it statutory. 

It is also noted that in the definitions of the crime of mayhem 
by the cited English authorities there is no mention of a spe¬ 
cific intent being an element of the crime. I East, P. C. 393, 
states that the act constituting mayhem must be done “ma¬ 
liciously.” This was undoubtedly understood and presumed 
in the former definitions of mayhem, since in order to make an 
act criminal it must be done without justification or excuse. 
Therefore, since no specific intent was necessary in the com¬ 
mon law definition of mayhem it is not necessary that the 
government allege a specific intent in the instant indictment. 

The legislative history of the Coventry Act is interesting. 
In the year 1670, Sir John Coventry made a speech in Parlia¬ 
ment during the course of which he made certain obnoxious 
remarks reflecting on the propriety of the social conduct of 
Charles II. As a result of these remarks an assault was made 
on him in the street during which his nostrils were slit. This 
assault was made by certain persons who lay in wait for him 
for the purpose of avenging this slur on the king. The Parlia¬ 
ment, infuriated by the attack, then enacted the Coventry Act, 
which made a felony of the crime of malicious disfiguring. 

The history of the events leading to the enactment of the 
Coventry Act leave no doubt as to the intention of the Par¬ 
liament. There is nothing in this history to show any inten¬ 
tion of the Parliament of taking the crime of mayhem out of 
the realm of the common law, but rather only that of punish¬ 
ing the perpetrators of this dastardly attack by making the 
crime they had committed a felony. 

It is interesting to look to the Code of Maryland and see 
how this particular problem was handled. Maryland, as has 
before been discussed, took into its laws, by Article 5 of the 
Maryland Constitution, the common law and statutory law of 
England as of July 4, 1776. In 1809, Maryland for the first 
time codified its laws. Article 27, Sections 433 and 434 of the 
Maryland Code, 1939, are as follows: 

Article 27, Section 433, Md. Code, 1939: 

“Every person, his aiders and abettors, who shall be 
convicted of mayhem, or of tarring and feathering, shall 
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be sentenced to the penitentiary for not more than ten 

I years nor less than eighteen months.” Code 1809, ch. 
138, sec. 4. 

Article 27, Section 434, Md. Code, 1939: 

“Every person, his aiders, abettors and counsellors, 
who shall be convicted of the crime of cutting out or dis¬ 
abling the tongue, putting out an eye, slitting the nose, 
cutting or biting off the nose, ear or lip, or cutting or 
biting off or disabling any limb or member of any person, 
of malice aforethought, with intention in so doing to 
mark or disfigure such person, shall be sentenced to the 
penitentiary for a period of not less than two nor more 
than ten years.” Code 1809, ch. 138, sec. 4. 

Maryland, by the above sections of its code, is cognizant of 
the fact that the Coventry Act did not define the crime of 
mayhem but only the crime of malicious disfiguring. This is 
evident in that Section 433, above, refers only to mayhem. 
Since it does not define mayhem, therefore, it can only be con¬ 
strued to mean common law mayhem. This is a direct parallel 
to the Code of the District of Columbia, which refers to may¬ 
hem as distinguished from malicious disfiguring. The reading 
of Section 434, above, makes this point more apparent. This 
section is based entirely on the Coventry Act, and deals only 
with malicious disfiguring. From the above sections of the 
Maryland Code it is obvious that the State of Maryland recog¬ 
nizes common law mayhem as a separate and distinct offense 
from malicious disfiguring. This is in direct agreement with 
the contention of the Government that the two crimes are sep¬ 
arate and distinct. Therefore, it must follow that since the 
common law definition of mayhem did not require a specific 
intent the indictment in the instant case need not allege such 
intent. 

Appellant relies principally on the case of Maryland v. El- 
bom, 27 Md. 487, July 17,1867. This is a case under the Act 
of 1853, ch. 99, sec. 1, which is now Article 27, Section 435, of 
the Maryland Code, 1939, and is as follows: 

If any person shall unlawfully shoot at any person, 
or shall in any manner unlawfully and maliciously at- 
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tempt to discharge any kind of loaded arms at any per¬ 
son, or shall assault or beat any person, with intent to 
maim, disfigure or disable such person, or with intent 
to prevent the lawful apprehension or detainer of any 
party for any offense for which the said party may be 
legally apprehended, every such offender shall upon 
conviction thereof, be punished by confinement in the 
penitentiary for a period of not less than eighteen 
months nor more than ten years. Code 1853, ch. 99, 
sec. 1. 

It is noted that the appellant states in his brief the follow¬ 
ing in respect to the opinion of the court in the above-cited 
case: 

The appellate court affirmed the action of the lower 
court and in substance declared that “intent” must be 
both alleged and proved in order to sustain a conviction 
of the crime of mayhem. 

The government respectfully suggests that this was not the 
finding of the court. The statute upon which the court has 
ruled in this case is not one defining mayhem, or a malicious 
disfiguring under the Coventry Act, but is one defining the 
crime of an assault with a firearm with the intent to maim, dis¬ 
figure, or disable. Therefore, the court did not hold that an 
intent more than a general intent need be alleged and proved 
in the crime of mayhem, but rather that a specific intent must 
be alleged and proved in the crime of assault with the intent to 
commit mayhem. The case of Maryland v. Elbom, supra, con¬ 
tributes nothing to the problem of whether mayhem and mali¬ 
cious disfiguring are separate crimes, or whether a specific in¬ 
tent need be alleged in the courts of Maryland in the crime of 
mayhem. 

The case of Molette v. State, 49 Ala. 18, 1873, adds emphasis 
to the position of the government that an indictment charging 
the crime of mayhem need not allege a specific intent. The 
law of the State of Alabama requires only that the crime of 
mayhem be committed maliciously, and not with a specific in- 
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tent, which is the same as mayhem under the common law. In 
this case, the court said: 

An act is maliciously done when it is done on purpose, 
and with evil intent; and whether an act, attempted 
with evil intent, results in some other evil and unlawful 
purpose, makes no difference in the guilt of the perpe¬ 
trator. The thing done, having proceeded from a mind 
bent on mischief, is done maliciously, intentionally, and 
unlawfully, is mayhem. [Italics supplied.] 

The state of California under its Penal Code, Section 203, 5 
which is based on common law mayhem, does not require spe¬ 
cific intent to be an element of the crime. In People v. Wright, 
93 Cal. 564, the court said: 

* * * It therefore follows that, as malice afore¬ 
thought is not an essential element in the crime of may¬ 
hem, proof of premeditation or deliberation is not re¬ 
quired. But the requirements of the statute will be 
fully met by proof of the commission of the act, from 
which the law will presume, that it be done in the pur¬ 
suance of an intent formed during the conflict, that it 
was done unlawfully and maliciously—that is, “with 
a wish to * * * injure another person, or an intent 
to do a wrongful act”—unless evidence tends to show to 
the contrary. 

In affirming People v. Wright, supra, the District Court of 
Appeals, 3d District, said in People v. Nunes, 190 Pac. 486: 

If a person unlawfully strikes another not with the 
specific intent to commit the crime of mayhem, and the 
blow so delivered results in the loss or disfigurement of a 
member of the body of the assaulted party, or in putting 
his eye out, the crime is nevertheless mayhem. 

It is therefore concluded that the crime of mayhem in the 
District of Columbia is defined by the common law, that the 

* Section 203, California Penal Code: 

“Every person who unlawfully and maliciously deprives a human being 
of a member of his body, or disables, disfigures, * • • is guilty of 
mayhem.” 
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Coventry Act does not define the crime of mayhem but that 
of malicious disfiguring, that the common law crime of mayhem 
requires only a general criminal intent and not a specific crim¬ 
inal intent, that the indictment in the instant case has alleged 
a general criminal intent in that it states a malicious, unlawful 
act, and that the Government amply proved a general criminal 
intent. Thus, the Government submits the sufficiency of the 
instant indictment, and proof of the same. 

II 

The Court did not err in denying the appellant’s motion for a 

directed verdict 

Appellant argues that inasmuch as the indictment was insuf¬ 
ficient in that it failed to allege a specific intent, and further 
that there was no evidence presented which substantiated an 
allegation of specific intent, that the Court erred in denying his 
motion for a directed verdict. 

It is the contention of the Government, as set forth in Argu¬ 
ment I, that the indictment in the instant case need not allege 
a specific intent, but merely a general intent. Therefore, the 
Government is not required to prove more than a general in¬ 
tent. In the instant case the appellant does not question that 
a general intent was proved at the trial, but states that the 
Government did not prove a specific intent. 

It is submitted that general criminal intent was amply 
proved. The complainant testified appellant struck him to the 
, ground with his fist, and kicked him in the face, which resulted 
in the permanent loss of sight in one eye. This assault being 
made without provocation. 

That the general criminal intent required by the instant 
indictment was amply proved, and that the assault resulted 
in the loss of sight of the right eye of the complainant, is sub¬ 
stantiated by the following testimony: 

Direct examination of witness William Mack by 
Mr. Heflin (R. 12-14): 

Q. Do you recall being in a barber shop at 302 N 
Street Northwest, on January 24, around 5:30 p. m.? 

A. Yes. 
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Q. And that is here in the District of Columbia? 

A. Yes. 

Q. And was the defendant there, or did he come in 
there at any time while you were in there? 

A. He came in at the time I was in there. 

Q. And did you have any conversation with him? 

A. He came in and started a conversation. 

Q. What did he say? 

A. He said, “You are just the man I am looking for. 
You owe me a dollar and a half.” 

And I said, “No; I am not the man you are looking 
for. You are mistaken.” 

He said, “No; I am not, and you are going to give 
me a dollar and a half,” and went back in the barber 
shop and came out, and one of them took him in the 
corner and I stood there a little bit trying to hear what 
he did say. 

Q. Just tell us what you did. 

A. And one of the other fellows said— 

Mr. Wood (interposing): I object. 

By Mr. Heflin: 

Q. Did one of the other men say something to you? 

A. Yes. 

Q. As a result of that what did you do? 

A. I went out of the barber shop. 

Q. And what happened? 

A. He calls to me and I turned around and waited 
until he come up and he said, “Man, where is my dollar 
and a half?” 

And I said, “George, I don’t recall owing you a dollar 
and a half.” 

Q. WTiat happened? 

A. He knocked me down, hit me twice in the face and 
kicked me in the eye, and I was sitting— 

Q. (Interposing). Prior to that time could you see 
out of that right eye? 

A. I could see only halfway, but I couldn’t see any¬ 
thing after he kicked me. 
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Q. He kicked you in the right eye, I believe? 

A. That’s right. 

Q. After he kicked you what did you do? 

A. There wasn’t anything I could do. I just kept 
going around in a circle; quite naturally I was out of 
my head. 

Direct examination of George Brown by Mr. 

Wood (R. 47-50): 

Q. Now, do you know the complainant, William 
Mack? 

A. Yes. 

Q. How long have you known him? 

A. I have known him around 15 or 16 years. 

Q. Now, did you have occasion to see him in the bar¬ 
ber shop on January 24,1948? 

A. Yes. 

Q. What, if anything, happened in the barber shop 
between you and Mr. Mack? 

A. I asked him for a dollar and a half that he owed 
me. 

Q. Now, let me say this—I just want to caution him, 
if Your Honor please, I don’t think it is material, there 
was a reply, and I don’t want to know what it is. I don’t 
think it makes any difference. 

The Court. No. 

By Mr. Wood: 

Q. Did he make any reply, no matter what it is, when 
you asked him about the dollar and a half? 

The Court. What did he say? 

Mr. Wood. That is what I am trying to avoid, if Your 
Honor please. 

The Court. All right. 

By Mr. Wood: 

Q. Did he swear at you? 

A. Not until after he got outside. 

Q. What was his answer in the barber shop? 

A. He said he didn’t owe me a dollar and a half. 




12 


Q. Did there come a time when you left the barber 
shop? 

A. Yes; we were walking up the street. 

Q. You were walking up the street? 

A. Yes. 

Q. How far had you gone from the barber shop before 
this fracas took place? 

A. Approximately 30 feet. 

Q. What were you talking about from the barber shop 
to this point approximately 30 feet away? 

A. About the dollar and a half. 

Q. You asked him again for the dollar and a half? 

A. Yes. 

Q. Was that the time he swore? 

A. Yes. 

Q. Now, what did he do with respect to his person? 
Did he make any assault? 

Mr. Heflin. I think the questions are quite leading. 
Mr. Wood. I am trying to shorten it. 

Mr. Heflin. It will be short enough. 

By Mr. Wood: 

Q. Did you strike him on the street? 

A. At Fourth and N? 

Q. Yes. 

A. Yes. 

Q. What, if anything, did he do to you before you 
struck him? 

A. He cursed me. 

Q. How many times did you hit him? 

A. I turned him around with one hand and hit him 
with the other hand. 

Q. How many times did you hit him? 

A. I hit him once. 

Q. What, if anything, happened when you hit him? 
A. He sat down in a bank of sand about two feet 
down. 

Q. What, if anything, did you do after you hit him? 
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A. Kermit Gilbert hollered and said, “Don’t hit that 
man no more,” and I walked away. 

Q. Did you kick him? 

A. No, sir. 

• ’ 

Direct examination of Dr. Samuel B. Poole, III, 
by Mr. Heflin (R. 30-32): 

Q. Do you recall having a patient come under your 
observation by the name of Mack, William Mack? 

A. Yes. 

Q. What time did you see him? 

A. It was approximately 7 or 7:30. 

Q. That night? 

A. On the 24th of January. 

Q. What was the condition that you observed when 
he arrived at the hospital? 

A. He had no light perception in the left eye, com¬ 
pletely blind. The right eye had questionable light per¬ 
ception. The right eye was cut on the limbus extending 
from approximately 3 o’clock up into the square towards 
about 10 o’clock on the watch. 

* * ♦ * # 

Q. And did he remain at the hospital for some time? 

A. Yes. 

Q. How long, Doctor, do you recall? 

A. I haven’t the specific dates, but I think it was two 
to three weeks. 

Q. And when was the last time you saw and examined 
him? 

A. It was in March, I think. 

Q. What was the condition of that right eye at that 
time? 

A. It was in early degenerative stage. 

Q. Could he see out of it?. 

A. No. 

From the foregoing, it is submitted that the court did not err 
in denying the appellant’s motion for a directed verdict. 
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CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the judgment of the court below was correct and should be 
affirmed. 

(S) George Morris Fay, 

George Morris Fay, 

United States Attorney. 
(S) John D. Lane, 

John D. Lane, 

.Assistant United States Attorney. 
(S) Cecil R. Heflin, 

Cecil R. Heflin, 

Assistant United States Attorney. 
(S) Harold H. Bacon, 

Harold H. Bacon, 

Assistant United States Attorney. 
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District Court of the United States for the 
District of Columbia 


Filed in open court March 22, 1948. Harry M. Hull, Clerk. 

The Grand Jury charges: 

On or about January 24,1948, within the District of Colum¬ 
bia, George Brown wilfully made an assault upon William 
Mack and maliciously maimed and disfigured him by kicking 
and hitting him with his fist in the eye, inflicting injuries which 
caused permanent destruction of the sight of the right eye of 
said William Mack. 


2 Thursday, March 25, 1948 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in accordance with his recognizance; 
and by his attorney, Kenneth Wood, Esquire; whereupon the 
defendant being arraigned upon the indictment, the reading 
whereof he specifically waives, pleads not guilty thereto, and 
for trial puts himself upon the country and the attorney of 
the United States doth the like. 

3 Friday, May 21, 1948 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury as aforesaid, and respited in this case yester¬ 
day; whereupon the said jury upon their oath say that the 
defendant is guilty in manner and form as charged in the indict¬ 
ment; and thereupon the said defendant is committed to the 
Washington Asylum and Jail, and the case is referred to the 
Probation Officer of the Court. 


( 17 ) 
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4 Filed May 22, 1948. Harry M. Hull, Clerk. 

Motion for New Trial 

Comes now the defendant by Kenneth D. Wood, his attor¬ 
ney, and moves the Court to grant him a new trial in the above- 
entitled cause for the following reasons, to wit: 

1. The verdict of the jury was contrary to the evidence. 

2. The verdict of the jury was contrary to the weight of the 
evidence. 

3. The verdict of the jury was contrary to law. 

4. The court erred in refusing to grant the motion of the 
defendant for a directed verdict. 

5. And for such other reasons as may be advanced to the 
Court at the time of hearing on this motion. 


5 Monday, June 21, 1948 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail, and by his attorney, Ken¬ 
neth D. Wood, Esquire; and thereupon the defendant’s motion 
for a new trial, coming on to be heard, after argument by the 
counsel, is by the Court denied. 

6 Friday, June 25, 1948 

Come as well the Attorney of the United States as the de¬ 
fendant in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail, and by his Attorney, Ken¬ 
neth D. Wood, Esquire; and thereupon it is demanded of the 
defendant what further he has to say why the sentence of the 
law should not be pronounced against him and he says nothing 
except as he has already said; whereupon it is considered by the 
Court that, for his said offense, the said defendant be committed 
to the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of Eight (8) months 
to Twenty-four (24) months; and thereupon said defendant 
is remanded to the Washington Asylum and Jail. 
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12 William Mack was called as a witness for and on 
behalf of the United States and being first duly sworn, 

was examined and testified as follows: 

Direct examination by Mr. Heflin: 

* • » « » 

Q. Do you recall being in a barber shop at 302 N Street 
Northwest, on January 24, around 5:30 p. m.? 

A. Yes. 

Q. And that is here in the District of Columbia? 

A. Yes. 

Q. And was the defendant there, or did he come in 

13 there at any time while you were in there? 

A. He came in at the time I was in there. 

Q. And did you have any conversation with him? 

A. He came in and started a conversation. 

Q. What did he say? 

A. He said, “You are just the man I am looking for. You 
owe me a dollar and a half.” 

And I said, “No; I am not the man you are looking for. You 
are mistaken.” 

He said, “No; I am not, and you are going to give me a dollar 
and a half,” and went back in the barber shop and came out, 
and one of them took him in the corner and I stood there a 
little bit trying to hear what he did say. 

Q. Just tell us what you did. 

A. And one of the other fellows said- 

Mr. Wood (interposing). I object. 

By Mr. Heflin: 

Q. Did one of the other men say something to you? 

A. Yes. 

Q. As a result of that what did you do? 

A. I went out of the barber shop. 

Q. And what happened? 

A. He calls to me and I turned around and waited until he 
come up and he said, “Man, where is my dollar and a half?” 
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And I said, “George, I don’t recall owing you a dollar 
14 and a half.” 

Q. What happened? 

A. He knocked me down, hit me twice in the face and kicked 

me in the eye, and I was sitting- 

Q. (Interposing). Prior to that time could you see out of 
that right eye? 

A. I could see only halfway, but I couldn’t see anything after 
he kicked me. 

Q. He kicked you in the right eye, I believe? 

A. That’s right. 

Q. After he kicked you what did you do? 

A. There wasn’t anything I could do. I just kept going 

around in a circle; quite naturally I was out of my head. 

# . * » • « 

30 Dr. Samuel B. Poole, III, was called as a witness for 
and on behalf of the United States, being first duly sworn, 

was examined and testified as follows: 

Direct examination by Mr. Heflin: 

• * • • • 

31 Q. Do you recall having a patient come under your 
observation by the name of Mack; William Mack? 

A. Yes. 

Q. What time did you see him? 

A. It was approximately 7 or 7:30. 

Q. That night? 

A. On the 24th of January. 

Q. What was the condition that you observed when he ar¬ 
rived at the hospital? 

A. He had no light perception in the left eye, completely 
blind. The right eye had questionable light perception. The 
right eye was cut on the limbus extending from approximately 
3 o’clock up into the square towards about 10 o’clock on the 
watch. 


# 
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32 Q. And did he remain at the hospital for some time? 
A. Yes. 

Q. How long, Doctor, do you recall? 

A. I haven’t the specific dates, but I think it was two to three 
weeks. 

Q. And when was the last time you saw and examined him? 
A. It was in March, I think. 

Q. What was the condition of that right eye at that time? 

A. It was in early degenerative stage. 

Q. Could he see out of it? 

A. No. 

***** 

47 George Brown, the defendant herein, being called as 
a witness in his own behalf, being first duly sworn, was 

examined and testified as follows: 

Direct examination by Mr. Wood: 

* * * * * 

48 Q. Now, do you know the complainant, William 
Mack? 

A. Yes. 

Q. How long have you known him? 

A. I have known him around 15 or 16 years. 

Q. Now, did you have occasion to see him in the barber 
shop on January 24,1948? 

A. Yes. 

Q. What, if anything, happened in the barber shop between 
you and Mr. Mack? 

A. I asked him for a dollar and a half that he owed me. 
Q. Now, let me say this—I just want to caution him, if 
Your Honor please, I don’t think it is material, there was a re¬ 
ply, and I don’t want to know what it is. I don’t think it makes 
any difference. 

The Court. No. 

By Mr. Wood: 

Q. Did he make any reply, no matter what it is, when you 
asked him about the dollar and a half? 
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The Court. What did he say? 

Mr. Wood. That is what I am trying to avoid, if Your Honor 
please. 

The Court. All right. 

By Mr. Wood: 

49 Q. Did he swear at you? 

A. Not until after he got outside. 

Q. What was his answer in the barber shop? 

A. He said he didn’t owe me a dollar and a half. 

Q. Did there come a time when you left the barber shop? 
A. Yes; we were walking up the street. 

Q. You were walking up the street? 

A. Yes. 

Q. How far had you gone from the barber shop before this 
fracas took place? 

A. Approximately 30 feet. 

Q. What were you talking about from the barber shop to 
this point approximately 30 feet away? 

A. About the dollar and a half. 

Q. You asked him again for the dollar and a half? 

A. Yes. 

Q. Was that the time he swore? 

A. Yes. 

0 

Q. Now, what did he do with respect to his person? Did 
he make any assault? 

Mr. Heflin. I think the questions are quite leading. 

Mr. Wood. I am trying to shorten it. 

Mr. Heflin. It will be short enough. 

By Mr. Wood: 

Q. Did you strike him on the street? 

50 A. At Fourth and N? 

Q. Yes. 

A. Yes. 

Q. What, if anything, did he do to you before you struck 
him? 

A. He cursed me. 
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Q. How many times did you hit him? 

A. I turned him around with one hand and hit him with the 
other hand. 

Q. How many times did you hit him? 

A. I hit him once. 

Q. What, if anything, happened when you hit him? 

A. He sat down in a bank of sand about two feet down. 
Q. What, if anything, did you do after you hit him? 

A. Kermit Gilbert hollered and said, “Don’t hit that man 
no more,” and I walked away. 

Q. Did you kick him? 

A. No, sir. 
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